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 JUDGMENT

1. This case arose on 30.12.05 when S.I of Police Deben Borah lodged an FIR at Sootea  
police  station  alleging  that  on  29.12.05  the  previous  morning  at  around  3:00am 
conducted search in the house of accused Motleb Ali, in connection with Sootea PS case  
no.16/05 u/s 51 WLP Act and while interrogating accused Motaleb confessed concealing  
three numbers of SBML gun near his house and led them to that place i.e embankment  
of Brahmaputra River near Singibari Bharga Mathauris and three numbers of gun was  
actually recovered and accordingly seized and hence the instant case.

2.  Consequent  investigation  by  police  led  to  submission  of  charge-sheet  against  the 
accused Motleb Ali  u/s 25(1)(a(b)),  Arms Act.  Copies were furnished to this  accused  
person as per provisions of Sec. 207, Cr.P.C.   Thereafter, upon hearing learned counsels  
of  both  sides  on  point  of  charge  and  perusal  of  materials  on  record,  charge  u/s  
Sec.25(1)(a)(b), Arms Act,  was framed against the accused Motleb Ali, which was read 
over and  explained to him, to which he pleaded not guilty and claimed to be tried. 

3. In order to bring home the charges, Prosecution examined as many as 6(six) witnesses 
including the I.O.   The accused person was, thereafter,  examined u/s 313, CrPC.    His 
plea was one of total denial.   

Defence adduced no evidence.

POINTS  FOR  DETERMINATION

4. I have heard the arguments of the learned APP and of the learned Defence Counsel.   I  
have also carefully gone through the entire evidence available in the case record.   Upon  
such examination, I find, that to ascertain the guilt of the accused person, it is necessary  
to determine whether – 

(i) Whether the accused person had in  his  possession a  three numbers  of  gun 
made pen pistol in contravention of Sec.5 of Arms Act, ie without any licence.  
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DISCUSSION, DECISION AND REASONS THEREOF:

5. The evidence led by Prosecution in support of its case has been carefully gone through  
to arrive at a decision on the above point.   Informant  Deban Bora, examined as PW5, 
stated that on 29.12.05 he interrogated accused Motaleb in connection with Sootea PS  
case no 16/05 and accused Motaleb disclosed that he had kept three guns dug inside  
the sand and can lead them to the place of occurrence.  Thereafter accused took him to  
that place i.e  Singimari Mathauwari and three guns were recovered from the spot. PW1  
went on to state that he took signature of attested witnesses  and thumb impression of  
accused person and then filed ejahar against accused person. PW1 further stated that 
he prepared sketch map and also recorded statements of Nur Islam, Gautam Mahanta 
and  Bitu,  examined  as  PW1.  In  his  cross-examination  he  stated  that  he  recorded 
statement of witnesses and on 30/12/2005 I.O Pritam Saikia took over investigation of 
this case from him. 

6. PW1-Bitu Saikia, is a seizure witness who stated that he had seen the seized guns vide  
Ext 1 in Sootea police station was declared hostile by prosecution. came to know of the 
theft of PW1’s Alto that morning and although police had come, they could not find and  
recover the car.  Police had seized several articles vide Ext-2, ie the seizure list, to which  
he was a witness, which were exhibited during evidence as Material Exhibits 1(a) to 1(j).  
He admitted during cross-examination that he had seen these allegedly seized articles at  
the police station and that he had no idea how these articles reached there.

7. PW2-Gautam Mahanta another seizure  witness,  in his  evidence deposed that at  the 
time of occurrence of this offence he was posted at Sootea police station as CO-VDO 
when  they  got  information  that  some  guns  are  concealed  underneath  sand  near 
embankment. He deposed that informant Debena Bora accompanied by a person to 
that place and he showed Deben Bora the place and guns were recovered. He went on  
to say that Deben Bora seized the guns vide Ext 1 and arrested the person who led them 
to  the  place  where  the  guns  were  kept  hidden.  He  admitted  during  his  cross-
examination that he had seen the seized objects for the first time at the said police  
station and does not remember how, when and from where the person came to police 
station and that he had signed as a seizure witness at the said police station itself.  

8. PW3- Nur Islam, another seizure witness in is evidence stated that he was on his way to  
home from bazaar, when one police vehicle stopped in front of him and asked him to  
put his signature on a paper. In his cross-examination he acknowledged that he had no 
idea where and on which paper he had put his signature. 

9. PW4 is the Armourer – D. Ch Gohain, who had examined the SBML guns which were 
sent to him for examination in a sealed box on 9.7.05.  There is no procedural lacuna 
found in the process of his examination of the said gun.  He described in his report that  
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the said guns were in serviceable condition and was manmade guns marked as Ext-A 
Ext-B  and  Ext  C  respectively.      During  cross-examination  he  stated  that  he found 
cartridges with the guns. 

10. The last witness examined by prosecution, PW6- Pritam Saikia is the I.O of this case.  He  
stated that  he  has  only  sent  the guns for  examination  and  submitted  charge sheet 
against  accused  Motaleb.  He  stated  that  he  has  sent  the  guns  for  examination  on 
21.5.06 whereas  although the same was seized on 30.12.05.  He stated that he had 
collected  report  from Armourer  on  19/10/06  and  has  sought  sanction  from DC for  
prosecution on 1/3/07. He admitted that except for informant Deben Bora i.e PW5 he 
has not interrogated any other witness.  

11. The accused person was examined u/s 313, CrPC.   His  plea was one of total denial.

12. The case against accused Motleb Ali  is one of having arms in his possession without 
licence, in contravention of the Arms Act.  Having heard the rival contentions of learned  
counsels of both sides and on perusal of materials on record, I find that it is not clear 
where  the  Exhibited  articles  were  seized  from.  The  investigation  by  police  has  not  
unearthed any such evidence which can bind or link the accused person to the crime 
alleged. The allegation is of illegal possession of guns with the accused person.     But  
most  importantly,  they  did  not  have any witness at  the time of  alleged search and  
seizure near the house of the accused person from where they apparently seized the 
articles.   That being so, and going by testimony of two seizure witnesses, who according  
to one have deposed that he saw the articles only in the police station and the other  
one had no idea at all except, for he had put his signature on a paper as asked for by  
police and did not know where these things came from, a big question emerges as to 
from where were these articles actually seized.   This raises a doubt as to from whom 
and from where and by whom were these articles found and seized.   No one knows 
how the seized articles reached the police station.   If law requires that there has to be  
witness to seizure of any article, it is only to remove such doubts.  Here in the instant  
case,  the investigating agency apparently seized the articles from an embankment near 
the house of accused which the police discovered from information given by accused 
himself. If that is believed to be true for the sake of argument then also accused cannot  
be held to be in possession for it was recovered underneath the sand and there is no 
confessionary statement of accused to that effect.     Police failed to show that the said  
guns was found in the possession of the accused person.  The investigating agency left a  
big gap between the articles seized and the accused persons and did not link up the two  
as being connected.     This brings about an anomaly and raises doubts, benefit of which 
automatically goes to the accused person.   

13. That is not enough in criminal jurisprudence to fix culpability on any person and thereby 
convict him.   The law requires concrete proof, beyond reasonable doubts, but that is  
not found in the instant matter.  

14. As can be seen from the evidence, none of the witnesses have stated anything against  
this  accused person  that  can  be  connected  with  the said  crime.    There  is  nothing  
incriminating that has surfaced against him.   There is  nothing in evidence, whether  
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direct or circumstantial, to link him with the alleged offence.   Therefore, it can be seen 
that the case against this accused person could not be proved beyond reasonable doubt. 
Hence, the accused person is entitled to acquittal.  

15. I, therefore, hold accused Motleb Ali , not guilty of committing an offence u/s  25(1)(a)
(b), Arms Act,  and acquit him of the charges leveled against him.  The accused person is  
hereby acquitted and set at liberty.

16. This judgment is delivered in open court.

Given under my hand and the seal of this court on this, the 8th day of   March,2013.              

                                                                                                                                  Panchali  Shyam

Judicial Magistrate,
1st class, Sonitpur.
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